INTRODUCTION
The International Institute for the Unification of Private Law (UNIDROIT) first launched the idea of preparing a code of international trade law. In 1970, the Secretariat of UNIDROIT submitted a note to the newly established United Nations Commission on International Trade Law (UNCITRAL) in justification of such an initiative and indicated some of the salient features of the project. 1 What was proposed was a veritable code in the continental sense. The proposed code included two parts: part one dealing with the law of obligations generally, and part two relating to specific kinds of commercial transactions.
2 However, the "Progressive codification of international trade law" project was never given absolute priority. The "Progressive codification" was hampered by UNIDROIT's other commitments and limited resources and by continued skepticism as to the project's feasibility. Years later, the scope of the project was substantially altered and work then focused on the preparation of what is now known as the "Principles of International Commercial Contracts." 2. "The time has come . . . to proceed beyond the stage of partial and fragmentary unification and undertake the systematic codification of at least the basic principles of the law of international trade. This would lay the foundations for any subsequent regulation of the major legal institutions pertaining to this law, including those which have already been unified." Progressive Codification, supra note 1, at 287.
3. For further details on this gradual but fundamental change in perspective, see M. J. BONELL, AN INTERNATIONAL RESTATEMENT OF CONTRACT LAW 19-21 (2d ed. 1997).
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The Secretary of UNCITRAL has recently proposed the "Global Commercial Code," 4 which is something very different from the original UNIDROIT proposal. Rather, it resumes work on a "world code of international trade law" advocated by Clive M. Schmitthoff some twenty years ago. 5 The "Global Commercial Code" is similar to Schmitthoff's proposal in that it is conceived as an open-ended instrument intended "to weld together . . . into a logical, integrated work," existing and future uniform laws in the field of international trade law. 6 It is by no means a coincidence that this idea has reemerged. The last two decades have seen the world-wide success of the United Nations Convention on Contracts for the International Sale of Goods (CISG) and also the adoption of additional international uniform laws dealing with topics within specific areas such as transport law, banking law, arbitration, e-commerce, and bankruptcy. The proliferation of specific uniform laws makes the idea of combining these specific pieces into a unified whole more compelling. Since most of the recently adopted instruments have been prepared under the auspices of UNCITRAL, 7 its Secretary has taken the initiative to re-open discussion on the codification of international trade law. The General Assembly of the United Nations gave UN-CITRAL the formal mandate "[to] further the progressive harmonization and unification of international trade by: (a) coordinating the work of Organizations active in this field and encouraging cooperation among them." Obviously, it is beyond the scope of this comment to address all the questions raised by a far-reaching project like the proposed codification of international trade law. Instead, I will concentrate on two main aspects: one, the kind of code envisaged and two, the relationship between the code and the general contract law.
I. THE KIND OF CODE ENVISAGED
Within the discussion of codifying international trade law, it has been suggested that the experience of the United States' Uniform Commercial Code (U.C.C.) represents a particularly significant precedent.
9 Regardless of whether the U.C.C. may or may not be considered a suitable model, 10 the U.C.C. anticipates within a federal system what UNCITRAL intends achieve at the interna-9. See Herrmann, supra note 4. Herrmann openly speaks of "inspiring aspects of the U.C.C. experience;" see also However, as has been rightly observed, "[the U.C.C.] is perhaps as well named as the Holy Roman Empire," for it is neither "commercial" nor a "code" in the traditional continental sense, nor even strictly speaking, "uniform" throughout the United States. 12 Paradoxically, it is precisely these points that make the U.C.C. so attractive.
13 Therefore, the proposed Global Commercial Code should adopt the same approach with a much broader scope of territorial application.
A. Not a "Commercial" Code
Like the U.C.C., the Global Commercial Code should not be a strict "commercial" code conceived as a special set of rules for merchants distinct from a general "civil" code.
14 One reason is because no such "civil" code exists at the international level. An- 14. Examples of countries that traditionally adopt such a dualistic system by applying special rules to commercial contracts different from the general rules contained in the respective civil codes are France, Germany and Austria, while the monistic approach is followed, for instance, by Switzerland, Italy and more re- other, and more important reason, is that the traditional distinction between "civil" and "commercial" parties and transactions has become somewhat outdated and remains under challenge even in those legal systems that still hold to the distinction. 15 Accordingly, a provision of the CISG expressly states that, "[n]either the nationality of the parties nor the civil or commercial character of the parties or of the contract is to be taken into consideration in determining the application of this Convention." 16 The Global Commercial Code should apply to transactions between business people as well as to transactions between individuals acting in their personal capacity. Whether the so-called consumer contracts should be covered remains to be decided. A number of existing uniform law instruments, such as the CISG and the 1988 UNIDROIT Conventions on International Factoring and on International Financial Leasing, expressly exclude consumer contracts from their scope. 17 The U.C.C.'s position is less radical. Under the U.C.C., consumer transactions are in principle, covered, but when appropriate, the Code will not impair the application of special consumer protections that may exist outside the Code.
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For the Global Commercial Code, the former approach would appear preferable. In any case, the Global Commercial Code should avoid interfering with existing or future domestic rules for the protection of consumers.
B. Not a "Code"
"It is fair to say that the draftsmen of the [U.C.C.] . . . did not want to codify the law, in the continental sense of codification. They wanted to correct some false starts, to point the law in the indicated directions, and to restore the law merchant as an institution for growth only lightly kept in bounds by statute." 19 In like fashion, the Global Commercial Code should not be a comprehen- 15 . Id. at 82. 16. CISG Article 1(3). 17. See CISG Article 2(a), ("This Convention does not apply to sales . . . of goods bought for personal, family or household use, unless the seller, at any time before or at the conclusion of the contract, neither knew nor ought to have known that the goods were bought for any such use"). Article 1(2)(a) of the Factoring Convention and Article 1(4) of the Leasing Convention use similar language, without however including an escape clause.
18. See U.C. sive code of general principles and rules capable of providing an answer to all legal controversies that might arise in practice. 20 Rather, the Global Commercial Code should be a compilation of special rules relating to the most important kinds of commercial transactions. Most of these rules already exist in the form of separate international conventions or model laws 21 and others are added for the occasion. 22 Yet, even the existing rules cannot simply be transplanted as such in the new Code. Instead, these rules must be coordinated not only in terms of formal presentation and terminology 23 but also to some extent, in content. 24 In any case, UNCI-20. As was the case, at least formally, in Article 1 of the 1963 International Trade Code of the former Czechoslovak Socialist Republic ("The purpose of this Act is to adopt a complete set of regulations governing proprietary relations arising in international commercial connections") or of section 3 of the 1976 International Commercial Contract Act of the former German Democratic Republic (according to which in the absence of specific provisions of the Act dealing with the case at hand or with analogous cases "the rule applicable to international commercial contracts is to be ascertained from the principles expressed in this Act."
21. See, e.g., supra note 7; 1988 UNIDROIT Conventions on International Financial Leasing and on International Factoring.
22. Herrmann, supra note 4, mentions, as additional areas of possible coverage, "business organizations, arbitration, transport law, assignment and insolvency." While transport law is an area that should definitely be included in the proposed code, doubts may be raised with respect to the other subjects, either because it would be very difficult to devise internationally uniform rules (business organizations) or because they belong to general contract law (assignment) or are comingled with procedural law aspects (arbitration, insolvency).
23. Just to mention, by way of example, what CISG refers to as "failure to perform"(CISG Art. 25, 49(1)(a)) and "fundamental breach" (CISG Arts. 25, 64(1)(a)), are referred to as "default" (Art. 13(1)) and "substantial default" (Art. 13(2)) in the UNIDROIT Leasing Convention. The right "to avoid" the contract in CISG (Arts. 49 and 64) becomes the right to "terminate" or "rescind" in the UNIDROIT Leasing Convention (Arts. 10(2) and 13). Likewise, although according to some transport law Conventions the carrier loses the benefit of the limits of liability if the damage was caused by its "wilful misconduct or by such default on its part as, in accordance with the law of the court . . . seized of the case, is considered as equivalent to wilful misconduct" (Art. 24. Suffice it to mention that revised Articles 24 and 27 of the CISG, dealing with time and place of receipt and the transmission risk of declarations made by traditional means of communication, would require revision in light of Article 15 of the UNCITRAL Electronic Commerce Law, dealing with time and place of dispatch and receipt of data messages. Likewise, the provisions in the transport law Conventions concerning the issuance of a "document" (Arts. 14-18 of the TRAL should avoid embarking on an overall revision of the existing instruments-there is always the risk of being over-ambitious and ending up with nothing.
25

C. Not a "Uniform" Code
The American Law Institute and the National Conference of Commissioners on Uniform State Laws drafted the U.C.C. in the form of a model law. The individual states were free to adopt the model law as stated or with modifications. In fact, many states have adopted variations of the model law, but most of the variations are of little or no significance.
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The Global Commercial Code should use the same approach for many reasons. First, sovereign states are less likely to adopt such a far-reaching instrument in its entirety without modification. Second, at the international level, there are marked differences in the legal traditions of the affected nations. In addition, some nations are parties to other regional or universal uniform laws covering the same topics as the Global Commercial Code. These nations may prefer to retain the other uniform laws and exclude the entirety of corresponding chapters of the Global Commercial Code.
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UNCITRAL should take the initiative in preparing the Global Commercial Code. UNCITRAL should work in close cooperation with the international organizations and formulating agencies that have prepared uniform law instruments that may become part of a Global Commercial Code. The establishment of a "Code Coordination Council," composed of independent experts and functioning as an advisory body, would seem to be particularly appropriate. 28 Hamburg Rules; Art. 4 of the UN Terminal Operators Convention) would have to be adapted to take into account Articles 16-17 of the UNCITRAL Electronic Commerce Law dealing with data messages instead of paper documents.
25. See Rosett, supra note 12, at 7 (On the difficulties encountered in the current revision of most of the Articles of the U.C.C., Rosett states, "Perhaps most troubling . . . is the temptation to make the U.C.C. a complete statement of all its complex subject matter . . . To include everything in one code complicates the task impossibly"); see also Dolan, supra note 19, at 26-28.
26. See Rosett, supra note 12, at 7 (pointing out that "[a] limited degree of variation has not interfered with essential uniformity").
27. Thus, with respect to negotiable instruments, countries that have adhered to the 1930/1931 Geneva Uniform Laws for Bills of Exchange, Promissory Notes and Cheques may decide not to adopt the corresponding chapter of the Global Commercial Code based on the UNCITRAL Bills and Notes Convention. Likewise, countries that are parties to the Hague-Visby Rules may decide not to adopt the provisions of the Global Commercial Code on maritime transport based on the Hamburg Rules.
28. Again, the Permanent Editorial Board of the U.C.C. may be taken as a viable model.
D. An "International" Code
The Global Commercial Code should definitely depart from the U.C.C. model with respect to its territorial scope. While the U.C.C. governs both domestic transactions and transactions bearing relationships with other states or nations, 29 the scope of the Global Commercial Code should be limited to cross-border transactions. This limited scope, already evident in most of the existing international uniform law instruments in the field of trade law, would be even more appropriate with respect to the Global Commercial Code. To expect nations to agree on and adopt an instrument of this magnitude, which is intended to replace domestic laws in their entirety, would be absolutely unrealistic and politically counterproductive.
Restricting the Global Commercial Code to cross-border transactions is appealing for many reasons. For instance, transactions between parties of different countries create confusion and conflict as to the applicable law governing the transaction. This situation exists in the world of electronic commerce. Although transactions occurring over the Internet may be considered "virtual," in that national boundaries have little or no effect on the transaction, these transactions often involve parties who reside in different countries. Electronic commerce should not be considered completely detached from the territory of individual countries and operating exclusively in a "lawless" Cyberspace. 30 Despite the fact that the legal regimes covering purely domestic contracts vary considerably from country to country, nations are more prepared to grant international contracting parties the widest possible autonomy in regulating their relationships. Nations are . . distance, location and national boundaries are meaningless" Ding's view is that whenever no particular country's law can be found as the applicable law, courts should apply the UNIDROIT Principles which "are transnational in nature . . . and as such offer the most neutral system of law which parties must have inherently accepted, on the basis of providing business efficacy to their transactions.").
generally less determined to impose their own laws to ensure that their own nationals have the same opportunities enjoyed by their foreign competitors. This is generally true for all countries with a planned economy. For obvious reasons, nations cannot impose their own regulations, which are based on a more or less centralized system of production and distribution, on their foreign trade partners. Consequently, these nations have no other choice than to accept the idea of separate legal regimes governing domestic and international transactions. 31 Yet to a certain extent, the remark is equally valid for countries with a market economy. For example, the English and German legislatures have taken a less rigid position on the unfair contract terms in international trade contracts and a more liberal attitude towards "international commercial arbitration."
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A Global Commercial Code could be applied in its entirety to a given transaction or applied chapter by chapter depending on the specific characteristics of the transaction. For instance, a general provision could state that the entire Code applies whenever a single transaction "involves a choice between the laws of different States" 33 or "affects the interests of international trade" 34 or, alternatively, individual chapters could apply based on specific transactional criteria. 35 In either case, a provision should be added stating that the Global Commercial Code, either in its entirety or by individual chapters, will not apply whenever the international character 35. For example, in sales and leasing contracts the fact that the parties have their places of business in different States (Art. 1(1) CISG; Art. 3(1) Leasing Convention); for factoring contracts the fact that the receivables assigned result from an international sales contract (Art. 2(1) Factoring Convention); for contracts for the carriage of goods by sea the fact that the port of loading, the port of discharge and the place of issuance of the bill of lading are located in at least two different States (Art. 2(1) Hamburg Rules); for independent guarantees and stand-by letters of credit the fact that the guarantor/issuer, the beneficiary, the principal/applicant, the instructing party and the confirmer are situated in at least two different States (Article 4 UN Guarantee and Stand-by Convention).
(however it is defined) of the transaction was not apparent to the parties involved.
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In addition, the scope of the Global Commercial Code should not prevent individual states from applying the Code, either in its entirety or by chapters, to purely domestic transactions. On the other hand, parties to international transactions should be free to exclude the application of the code in its entirety. The remaining issue is whether the parties should be permitted to make a purely negative choice, by deciding that they do not want the Global Commercial Code to apply, or whether they should be required to make a positive choice, by excluding the application of the Global Commercial Code only on condition that they indicate the domestic law applicable in its place.
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II. THE RELATIONSHIP BETWEEN THE GLOBAL COMMERCIAL CODE AND THE GENERAL CONTRACT LAW Subsections (1) and (2) of § 1-102 of the U.C.C. provide that "[t]his Act shall be liberally construed and applied to promote its underlying purposes and policies," one of which is "to make uniform the law among the various jurisdictions." The Official Comments further stress that " [t] he text of each section should be read in the light of the purpose and policy of the rule or principle in question and also of the Act as a whole." Section 1-103 of the U.C.C. states that " [u] nless displaced by the particular provisions of this Act, the principles of law and equity . . . shall supplement its provisions." In other words, while the U.C.C. is the primary source of law in areas it governs, it is "open-ended towards general principles of contract law."
38 Therefore, with respect to matters the U.C.C. does not regulate, it relies on the body of uncodified principles of common law and equity as a supplementary source. 38. Buxbaum, supra note 13, at 219. 39. See generally UNIFORM COMMERCIAL CODE, REVISED ARTICLE 1, General Provisions 2 (ALI Members Consultative Group Draft February 2000) ("The Uniform Commercial Code is not intended to be a comprehensive Code in the civil law tradition. Rather it was drafted against the backdrop of existing bodies of law, including the common law and equity, and relies on those bodies of law to supple-The Global Commercial Code should contain a similar provision, which would be interpreted as taking into account its international origin and the need to promote uniform application. As a model, Article 7(1) of the CISG states, "[i]n the interpretation of this Convention regard is to be had to its international character and to the need to promote uniformity in its application." 40 Similar to the U.C.C., the Global Commercial Code should use general principles underlying the Code to fill the internal gaps arising from questions relating to the Code but not expressly settled by it. An example is found in Article 7(2) of the CISG, which states that "[q]uestions concerning matters governed by this Convention which are not expressly settled in it are to be settled in conformity with the general principles on which it is based."
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A further issue is how the Global Commercial Code should deal with internal gaps that cannot be filled on the basis of general principles underlying the Code and also with external gaps, described as matters falling outside the scope of the Code. One possibility would be to resort to the general contract law of the individual States, as does the U.C.C. and most other existing international uniform laws. 42 This approach has both advantages and disadvantages. The advantage is that there are solutions to most issues since only domestic laws provide a complete system of formally binding principles and rules in the field of contract law. However, one disadvantage is determining which of the conflicting domestic laws applies in each case. Another and more important disadvantage is that the differences in content between the various domestic contract laws in sovereign States are far more marked than those between the state laws in the United States. Consequently, the solutions may well vary considerably depending on ment its provisions in many important ways. At the same time, the [U.C.C.] is the primary source of commercial law in areas that it governs."). 42. Thus, Article 7(2), second part, expressly states that questions concerning matters governed by CISG but which are not expressly settled in it are to be settled, in the absence of general principles underlying CISG, "in conformity with the law applicable by virtue of the rules of private international law," while with respect to matters falling outside the scope of CISG, recourse to the applicable domestic law is generally taken for granted. For further references see, COMMENTARY ON THE UN CONVENTION ON THE INTERNATIONAL SALE OF GOODS 43, 6 (P. Schlechtriem ed., 2d ed. 1998). number of countries all over the world have used the UNIDROIT Principles as a model for their law reform projects. 48 Moreover, parties have increasingly chosen these Principles to govern their contracts, even in the absence of an express reference to them within the contract, as an expression of "general principles of law," the lex mercatoria. 49 This approach has also been confirmed implicitly by a federal court in the United States. 50 
CONCLUSIONS
Three years ago, the Dutch Ministry of Justice invited eminent scholars and practitioners from all over Europe to meet in The Hague to discuss the advisability and feasibility of preparing a European Civil Code. On that occasion, Ole Lando recalled the controversy between the German jurists Thibaut and Savigny, which occurred at the beginning of the nineteenth century. Lando recognized that even today there are those who, like Thibaut, strongly advocate the idea of the codification of private law in Europe, and those who, like Savigny, object that such an ambitious project is questionable from a political point of view. 51 As far as the proposed European Civil Code is concerned, I was then rather on Savigny's side. 52 My position with respect to the Global Commercial Code project is quite different. While this may appear to be a contradiction, it is not. What is envisioned at the international level is not a comprehensive code intended to replace the existing national civil codes. Instead, the proposed Code will be an integrated body of rules relating to the most important commercial transactions, leaving the general contract law to be supplemented by other more flexible instruments such as the UNIDROIT Principles of International Commercial Contracts. 
